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STATEMENT OF QUESTIONS PRESENTED 

I 

The complainant, a female operator of a drycleaning 
establishment, was robbed at pistol point. A neighbor of 
appellant recognized him as he fled from the scene. Ap¬ 
pellant had robbed complainant under the same circum¬ 
stances nine years before and shortly after that time she had 
on occasion viewed appellant in court. 

Apprehended the day after the instant crime, appellant 
was brought before the Commissioner within two hours, 
after being questioned for a short period. An oral con¬ 
fession was witnessed by complainant while appellant’s 
parole officer was in the room. Appellant admitted on 
the stand he had confessed. 

At the trial the defense revealed appellant’s status as 
a convicted felon in anticipation of his taking the stand. 
The fact of prior robberies was not confined by the defense 
to its statutory relevance to appellant’s credibility. De¬ 
tails were elicited in order to shake identifying testimony 
of complainant. Further, an argument was made from prior 
guilt to present innocence, appellant testifying that he was 
a man who pleaded guilty when he was in fact guilty. 
The defense elicited this testimony and utilized it in 
argument. 

In the opinion of the appellee, the questions are: 

(1) Whether, in the absence of a request, the court was 
obliged to single out the testimony of the complainant for 
a cautionary instruction, when testimony of another eye¬ 
witness was free of the claimed defect; 

(2) Whether, in the absence of a request, the court 
should have given a cautionary instruction because the 
confession was oral, when there was no substantial reason 
for doubting it had been made; 

(3) Whether reference of the prosecution to appellant’s 
criminal record was responsive in the light of a record free 
of any charge of misconduct in examination of witnesses. 


(i) 
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COUNTERSTATEMENT OF THE CASE 

An indictment was returned against the appellant charg¬ 
ing that he committed robbev (22 D. C. Code § 2901 (1951) ) 
(J. A. 1). In order to bring the crime under the statute 
providing additional punishment where any “crime of vio¬ 
lence” involves use of a firearm (22 D. C. Code §3202 
(1951) ), it was alleged that at the time of the robbery ap¬ 
pellant was armed with a pistol. Found guilty by a jury 
appellant was sentenced (Tamm, J.) to imprisonment for 
six to eighteen years (J. A. 2). 

This Court having determined in a prior proceeding 
(J. A. 39) that robbery was not enumerated in the statu¬ 
tory definition of crimes of violence (22 D. C. Code § 3201 
(1951) ), the judgment was amended reflecting the impo¬ 
sition of a term of five to fifteen years (J. A. 42). This 
appeal was taken from the latter judgment (J. A. 41). 


(1) 




Mrs. Goldye Prager and her husband own a dry cleaning 
store at 2408 Fourteenth Street, N. W. (R. 56-57). At noon 
on July 26,1950 Mrs. Prager was alone in the store (R. 57). 
While cleaning in the back of the store she heard the front 
door slam (R. 57, 76). 

When she got halfway to the front she saw the appel¬ 
lant behind the counter (R. 57, 58). The appellant, armed 
with a pistol, put his hand across her mouth and said 
“ ‘Don’t say nothing. Where’s the money around here?’ ” 
(R. 58). 

Directed to the cash drawer, he emptied it, taking about 
fifteen dollars, and then asked for her pocketbook. He took 
the money from her bag, one dollar, dumped its contents 
on the floor, and ran out of the building (R. 59). 

Appellant wore a maroon shirt, gray woolen cap and 
dark pants (R. 61, 69). 

Mr. Harold Jones worked in a florist shop a few doors 
away from the dry cleaning store (R. 81). About noon 
on July 26, 1950, he saw appellant running out of an alley 
“right behind the store” of Mrs. Prager (R. 82). As he 
ran appellant kept looking back at the store. He was also 
unbuttoning a maroon shirt (R. 83). 

Appellant was not a stranger to Harold Jones. Mr. Jones 
testified that for several months prior to the crime he had 
on occasion seen appellant in his neighborhood on Georgia 
Avenue. He was not acquainted with the appellant but 
knew him by sight (R. 82, 84). On the day of the crime 
Jones “recognized him as the boy they call ‘Moose’ ” 
(R. S2). It was later discovered that appellant lived at 
342 W Street, N. W., which is about three blocks from 
appellant’s home at 2202 Georgia Avenue (Georgia Avenue 
and W) (R. 102, 81). 

Appellant admitted on the stand spending much of his 
leisure, from May to July, in the vicinity of Georgia Avenue 
and W Streets, where Harold Jones said he had observed 
him (R. 125, 102, 103). He conceded that most of his life 
he had been known as “Moose” (R. 124). Appellant did 
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not know Mr. Jones and could suggest no reason why the 
latter should testify falsely 1 (R. 102, 126, 127). 

Elicited by the defense was the coincidence that nine 
years before the appellant had robbed the complainant 
in the same store and under substantially identical circum¬ 
stances (R. 69, 71, 79, 80). 

Convicted on his plea of guilty in three robbery cases, 
in the middle of May, 1950, appellant had been conditionally 
released from prison and at the time of the crime was 
still under the supervision of the Parole Board (R. 108, 
110, 90). 

When Sergeant Wilbur R. Coffey and other robbery 
squad officers arrived at the scene, Mr. Jones gave him 
appellant’s nickname and Mrs. Prager furnished a descrip¬ 
tion of appellant (R. 101, 64). That evening, through 
checking the alias files of the Metropolitan Police for ap¬ 
pellant’s nickname, Sergeant Coffey located photographs 
and other records of appellant (R. 93). That same night, 
July twenty-sixth, Mrs. Prager came to headquarters where 
she was shown two photographs of the appellant taken 
earlier that year and she confirmed that this was the man 
who committed the robbery (R. 134, 65, 74; Def. Ex. 1A, 
R. 111). At this time appellant had not as yet been ap¬ 
prehended (R. 103). 

It was further elicited by the defense that prior to her 
going to headquarters on the evening of the crime she had 
remembered appellant from the previous robbery and that 
the information had been elicted from her, before her visit, 
that appellant looked like the man who previously robbed 
her (R. 73, 74, 78). 


1 As to this witness the defense took comfort in the following cir¬ 
cumstances: As detailed above (p. 3), appellant had been re¬ 
leased from Lorton Reformatory in the middle of May, 1950 and 
until July twenty-sixth had spent much of his time in the vicinity 
of Georgia Avenue and W Streets at which intersection Harold 
Jones lived. On cross-examination Mr. Jones could not “recall 
the months” he first observed appellant near his home. Pressed, 
he stated he saw him about once a week from April to July (R. 84). 
He was “fairly certain” he first saw him in April (R. 84, 85). ; 
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Appellant was arrested shortly before noon the following 
day, July 27, 1950, and within two hours was turned over 
to the United States Marshal and brought before the Com¬ 
missioner (R. 98,1). 

In the interim appellant was identified by the complain¬ 
ant in a line-up in the Robbery Squad Office (R. 60). When 
this happened, Mrs. Prager testified appellant “at first 
. . . said he was not guilty” (R. 60). She continued 
“Later he admitted it ... I think he gave a full descrip¬ 
tion of just how he held me up, what he wore, and what he 
did with the gun” (R. 61). He admitted having worn a 
“maroon shirt and a gray cap” (R. 61). 

At the trial appellant testified that he did not arise until 
well past noon on July 26, 1950, the day of the crime. He 
claimed that between approximately One P. M. and three he 
was loitering on Georgia Avenue for a short while and for 
the rest of the time visiting on Tenth Street, at no time being 
in the vicinity of the dry cleaning store (R. 103). He pro¬ 
duced no witnesses to support these statements. 

Appellant agreed that he had confessed (R. 130). He 
claimed he had confessed to Sergeant Coffey because “he 
wouldn’t let me call no lawyer, and any parole officer” 
(R. 129). According to appellant, upon arriving at head¬ 
quarters he had asked permission to call his attorney and 
parole officer, and was told by one of the officers he “wasn’t 
going to see nobody until . . . (he) . . . wrote a state¬ 
ment” (R. 105). 

Sergeant Coffey testified that he talked to appellant, 
about one P. M., July twenty-seventh, in the office of the 
robbery squad. (R. 87, 90). At all times there were several 
other officers present, Sergeant Coffey doing most of the 
questioning (R. 91, 95, 97). About twenty minutes later 
the complainant, Mrs. Prager, arrived (R. 95). At first 
appellant denied committing the crime, but later admitted 
it in detail (R. 87). At the time he confessed, besides Mrs. 
Prager, Mr. Smith of the Parole Board was present (R. 
90, 95). 

The sergeant denied appellant was told he could not be 
allowed to see anybody until he “came clean,” nor that 
appellant was asked to sign a written confession (R. 96). 
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STATUTE INVOLVED 

31 Stat. 1322 (1901), 22 D. C. Code $ 2901 (1951): ! 

Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch¬ 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything of 
value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. 

SUMMARY OF ARGUMENT 


I 


Evidence identifying appellant as the robber was strong. 
Both the complainant and another person who witnessed 
his flight from the scene of the crime knew him beforehand. 
Appellant also confessed his agency as the criminal in the 
presence of the complainant and while his parole officer was 
in the room. 

II 


Appellant urges that because of alleged defects in the 
complainant’s identification of appellant, the trial court 
should have instructed that the jury “must find the circum¬ 
stances of the identification were convincing, otherwise they 
must acquit.” 

The instruction involves no essential question of law 
and therefore no error can be predicated in the absence of 
a request. 

The instruction does not include other eye-witness testi¬ 
mony free of the claimed defect and therefore would be a 
misleading direction singling out particular portions of 
testimony relating to but one subject. 

m 

A cautionary instruction was not required to be given 
without request because there was no substantial reason for 
doubting appellant had orally confessed. The confession 
was witnessed by the complainant, appellant’s parole officer 
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being present. Appellant admitted on the stand that he 
had confessed. 

IV 

There was no misconduct in argument. Appellant had 
revealed his prior conviction of robbery in advance of his 
taking the stand. He did not confine this to its effect on his 
credibility by reason of status. Appellant elicited details 
to shake identity evidence. He further argued innocence 
from the fact of prior robbery, in that in the past he ad¬ 
mitted guilt when caught. 

The prosecutor’s argument was responsive and not per¬ 
sistent. 

ARGUMENT I 

Identifying Evidence Was Strong 

Appellant makes three arguments: (1) the trial court 
should, of its own motion, have singled out and cautioned 
the jury as to that part of the testimony of the complaining 
witness identifying appellant (Br. 4 et seq .); (2) the court, 
of its own motion, should have instructed an oral confes¬ 
sion “must be considered with caution” (Br. 8); (3) that 
the prosecutor misconducted himself in closing argument 
in referring to appellant’s prior convictions of robbery 
(Br. 8). 

These contentions obviously require an examination into 
what evidence indicating guilt was received and what was 
elicited by the defense to explain and reduce its force. The 
argument of appellant is mainly factual. 

Appellant overlooks his recognition by another eye¬ 
witness whose testimony, being free from the imperfections 
claimed, would have required a cautionary instruction as 
to the complainant to be balanced by comment, inevitably 
favorable to the Government, on the independent identifica¬ 
tion by Mr. Jones. 

As the robber ran from the store, the complainant imme¬ 
diately telephoned the police (R. 59). At this time Mr. 
Harold Jones saw appellant running behind the store and 
looking back (R. 82, 83). There were, therefore, two eye- 
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witnesses to be considered, the complainant, who witnessed 
the crime, and Mr. Jones who witnessed the escape. 

Mr. Jones was not the ordinary witness whose recogni¬ 
tion of a fleeing robber is based solely on a few seconds’ 
observation of a total stranger. Prior to the crime Mr. 
Jones had many and very recent opportunities to observe 
appellant. His knowledge of the identity of the appellant 
was derived from abundant observations prior to the crime. 

That Mr. Jones had observed appellant on frequent occa¬ 
sions, as he had testified, was corroborated by the undis¬ 
puted fact that he had ample opportunity. It will be re¬ 
called from the counterstatement that appellant testified 
that for several months prior to the crime he had spent 
much of his time on Georgia Avenue and W Streets, a few 
doors from where Mr. Jones lived. 

Mr. Jones had no connection with the complainant and it 
was conceded he was not acquainted with appellant, who 
could suggest no reason why he should intentionally falsify. 

All Mr. Jones knew, when the police arrived, was that 
appellant lived in the vicinity of Georgia Avenue and W 
Streets and that he was known as “Moose”, both of which 
facts appellant testified were true. 

The complainant’s testimony must, therefore, be viewed 
in the light of the fact that at the scene there was a wit¬ 
ness who could, without more, identify appellant by sobri¬ 
quet and by the neighborhood in which he lived. Thus the 
officers had evidence sufficient to identify appellant at a 
trial, but insufficient of itself to lead them to the culprit, 
whose arrest was their immediate problem. 

The identification testimony of complainant at the trial 
must also be viewed in the light of certain evidence con¬ 
nected with it elicited at the trial by the defense. 

These facts were: Nine years before the appellant had 
actually robbed complainant in the same store and under the 
same circumstances and around that time had pleaded guilty 
in three robbery cases, the complainant attending the court. 
When the instant crime was committed complainant, Mrs. 
Prager, had recognized him as the man who had previously 
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robbed her. She told this to reporters prior to her visit to 
headquarters the night of the crime. 

The evening of the crime appellant had not as yet been 
apprehended, but when the complainant arrived at head¬ 
quarters a recent photograph of appellant had been located 
through the police nickname file. Mrs. Prager identified 
the photograph, stating it was the man who robbed her. The 
line-up was not until the afternoon of the following day, 
appellant being arrested before noon and Mrs. Prager 
picking him out of the line-up a short while later. 

These facts were used by the defense in an attempt to 
discredit the truthfulness of the complainant and Mr. 
Jones, in a manner which will be developed elsewhere. The 
question of veracity aside, it is plain that these circum¬ 
stances corroborated complainant’s identification. 

It was thus elicited that appellant was no stranger to Mrs. 
Prager. Her observations of him were not contemporan¬ 
eous as were those of Mr. Smith. However her first en¬ 
counter with the appellant nine years before had not been 
a casual one and, in her attendance at court, it would be 
unlikelv that her mind would not have directed its attention 
to the fact of the man who had endangered her life. 

Further evidence that appellant was the robber is his 
confession which was made in the presence of the com¬ 
plainant and while his parole officer was in attendance. 
Appellant asserts (Br. 8) that a confession must be corrob¬ 
orated, citing Tabor v. United States, 152 F.2d 254 (4th 
Cir. 1943). This case merely restates the rule that there 
must be independent evidence touching the whole corpus 
delecti. Forte v. United States, 68 App. D.C. Ill, 94 F.2d 
236 (D.C. Cir. 1937). This quantitative evidence rule does 
not extend to the issue of identity On this issue a confes¬ 
sion, which is voluntary and otherwise admissible, has un¬ 
conditional standing. “The corpus delecti does not properly 
include, as a third element, the agency of the accused as the 
criminal.” Id at 119. 

“In the instant case there was substantial evidence . .. 
independent of the confession to prove the corpus de- 
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lecti, i.e., that the money was taken and that it was taken 
by force and violence from the person or immediate 
actual possession of one other than the taker. This being 
true, the connection of the defendant with the taking 
could competently he shown by his confession alone.” 

George v. United States, 75 U.S. App. D.C. 197, 201, 125 F. 
2d 559 (D.C. Cir. 1942) (emphasis supplied). 

It is concluded that the evidence of guilt was strong. Un¬ 
like the Jackson case, 2 cited by appellant (Br. 8) reliance 
was made not merely on proof of the corpus delecti ^nd a 
confession, but on strong direct evidence of identity as 
well. 

ARGUMENT II 

Singling Out Complainant’s Testimony in a Cautionary Charge 
Would Have Resulted in an Incomplete and Misleading 
Instruction. 

Appellant urges it was error for the trial court, even 
though unsolicited, not to have charged the jury “that they 
must find the circumstances of the identification were con¬ 
vincing, otherwise they must acquit the defendant.” (Br. 6) 
The claim is based on the following initial premise which 
is incorrect: “The identification of Obery by the complain¬ 
ing witness was, of course, the principal evidence on which 
the prosecution’s case rested.” (Br. 5). 

As pointed out in the previous argument there was evi¬ 
dence of even greater weight, the identification of Mr. Smith 
and the confession of the appellant. 

The complainant’s testimony required a cautionary in¬ 
struction because, allegedly, “There was substantial evi¬ 
dence that the identity of the accused was suggested by po¬ 
lice officers showing pictures of the man who robbed her 
previously.” (Br. 5). 

There was no such substantial evidence of false sugges- 


2 Jackson v. United States, 91 U.S. App. D.C. 60, 19S F. 2d 497 
(D.C. Cir. 1952), cert, denied 344 U.S. 858 (1952). 
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tion and the repeated factual assertions 3 in its support are 
incomplete. 

Appellant’s conclusion of false suggestion ignores cer¬ 
tain facts, and the chronology of others. It is true the 
appellant testified that complainant was shown a photo¬ 
graph after his arrest (R. 106), but the officer, put on by 
the defense to establish this transaction, testified the picture 
was shown the previous night, before appellant was appre¬ 
hended (R. 134). The complainant also testified that the 
picture had been shown her the night of the crime. (R. 65). 

At the scene of the crime the police had encountered two 
eye-witnesses. Both of them knew appellant before. Mr. 
Jones knew him so well and so recently that his description 
was not merely of physical characteristics, but included ap¬ 
pellant’s nickname and neighborhood. As to Mr. Jones, no 
line-up was necessary. Appellant conceded in argument 
this was also true as to complainant (R. 149). 

Mrs. Prager also already knew appellant, having testified 
against him in court in a previous case (R. 72). This fact 
she had disclosed to reporters prior to her being called to 
headquarters to identify his picture (R. 74). 

When it is considered that at the scene of the crime both 
eye-witnesses knew appellant’s identity, if not his complete 
name, the atypical action of showing the photograph to 
complainant can safely be ascribed to the understandable 
haste of the officers to arrest the appellant. 

The details of the complainant’s prior acquaintance with 
the appellant were deliberately brought out in an aggressive 
and effective defense, a bold course in a desperate case 


3 Examples of these assertions are: (1) “The complaining witness 
identified her assailant after having been shown pictures of the 
man who robbed her in 1941 some nine years previously. She was 
told that man was Obery. She then picked him out of the lineup” 
(Br. 1). (2) “The main witness for the prosecution was the victim 
of the robbery, it was on her identification that the case hinged” 
(Br. 3). (3) “The identification of appellant was accomplished 

after the complaining witness had seen pictures of the accused and 
was told that he was the same man who robbed her some nine years 
previously. She then picked appellant out of the lineup.” (Br. 5). 
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which will he described later. Were it not for the prejudice 
incidental to so doing, the Government, instead of the de¬ 
fense, could have developed that prior to whatever sugges¬ 
tive force was engendered by exhibition of the photograph, 
complainant had trustworthy grounds for recalling appel¬ 
lant’s identity and had stated this fact publicly. The fact 
that a photograph comes from the rogue’s gallery should 
be kept from the jury. Commonwealth v. Luccitti, 295 Pa. 
190, 145 Atl. 85 (1928). That the complainant had from 
the beginning recognized appellant as the man who had 
previously robbed her would also have had a prejudicial 
character if advanced by the prosection. 

It is conceded that the weight of line-up evidence is di¬ 
minished where a photograph is singled out and shown 
before. But under the circumstances of this case to con¬ 
clude there was a resultant false suggestion is to ascribe a 
false cause and to omit consideration of particular facts. 

It is concluded therefore that identification by complain¬ 
ant at the trial was not the result of false suggestion. 

Further, it is recalled that the claim to the instruction 
is based on the fallacy that the “identification . . . by the 
complaining witness was, of course, the principal evi¬ 
dence on which the prosecutor’s case rested.” (Br. 5) In 
view of this, the cautionary instruction, even if it had 
been requested, would have given undue prominence to 
particular matters of evidence. 

“It is familiar law that no party can require the court, 
in effect, to argue his case by giving rulings based on 
a part only of the evidence, or to adopt his contentions 
as to the significance or weight of any particular por¬ 
tions of the testimony.” 

Lewis v. United States, 295 Fed. 441, 447 (1st Cir. 1924), 
cert, denied 265 U.S. 594 (1923). 

A negative aspect of the affirmative defense of alibi is the 
attempt to discredit identity evidence. Such an attempt 
was made in Goldsby v. United States , 160 U. S. 70 (1895), 
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a case involving murder in the course of robbery. The 
Court held: 

“If the accused wished specific charges as to the weight 
in law to be attached to testimony introduced to es¬ 
tablish an alibi, it was his privilege to request the 
court to give them. No such request was made, and, 
therefore, the assignments of error are without merit.” 

Id. at 77. “Defendants say that the trial judge should 
have instructed the jury on the alibi defenses . . . They 
made no such requests, and it has been held in Goldsby v. 
United States . . . that these specific matters need not be 
mentioned in the charge without proper requests.” United 
'States v. Tramaglino, 197 F.2d 928, 932 (2d Cir. 1952), 
cert, denied 344 U.S. 864 (1952). 

McKenzie v. United States, 75 U.S. App. D.C. 270, 126 
F. 2d 533 (D.C. Cir. 1942), relied on by appellant (Br. 6), 
is to be distinguished from the facts at bar. In that case 
there was no independent eye-witness testimony, free of the 
circumstances diminishing the force of complainant’s 
identification. The conviction rested “largely” on the 
complainant’s testimony. Id. at 272. Further, the defend¬ 
ant was a man of good character, and there was no con¬ 
fession. 

In contrast to the instant case, the trial judge took it 
upon himself in his instructions to refer to circumstances 
at the time of identification in language characterized by 
this Court as “unusual” and of imprecise meaning. Id. at 
273. This Court did not ordain and formulate a caution¬ 
ary instruction to be given in all cases, but merely set 
forth the qualifying language which would have removed 
prejudicality from a misleading instruction singling out 
particular evidence. 

Appellant concedes (Br. 7) that the court below was not 
requested to instruct “that they must find the circumstances 
of the identification were convincing, otherwise they must 
acquit.” (Br. 6) 

Failure to request an instruction is fatal unless the jury 
are thereby left uninstructed on an essential question of 
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law. Fed. R. Crim. P. 30, 52(b); Tatum v. United States, 
88 U.S. App. D.C. 386, 190 F. 2d 612 (D.C. Cir. 1951). As 
expressed in George v. United States, 75 U.S. App. D.C. 197, 
201, 125 F.2d 559 (D.C. Cir. 1942), the rule is “Except 
upon essential principles of law concerning which it is the 
duty of the trial judge to instruct the jury whether re¬ 
quested or not, there is no duty to instruct in the absence 
of a request.” 

The only “principle of law” tangentially involved in 
the request would be that of alibi, and appellant does not 
even now maintain an instruction should have been given 
on it without request. Authorities cited above are clearly 
to the contrary. 

Appellant relies on the Tatum case and argues from it 
that an instruction should have been volunteered on his 
“theory”, “identification under unreliable circumstances” 
(Br. 6). That Government testimony is mistaken or false 
is the “theory” of most criminals brought to trial. As 
pointed out above, the instruction is not one of law but one 
singling out particular evidence. 

The Court below instructed fully in the weight to be 
given testimonial evidence (R. 169). Having been told 
the elements of the crime, including agency of the accused, 
the jury were instructed: 

“Unless the Government sustains this burden and 
proves beyond a reasonable doubt that this defend¬ 
ant has committed every element of the offense 
charged, then you on the jury must find the defend¬ 
ant no guilty.” (R. 121). 

Certainly in the absence of a request to single out par¬ 
ticular portions of the testimony, the instruction that the 
Government must prove beyond a reasonable doubt all 
essential elements of the offense was sufficient. 
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ARGUMENT III 

Failure to Give Unrequested Cautionary Instruction Not Prej¬ 
udicial Where No Doubt Oral Confession Was Made 

Appellant contends (Br. 7, 8) that his confession being 
oral, the Court should have instructed, even without re¬ 
quest, “that it must be considered with caution.” 

Relying 4 on Jackson v. United States, 91 U.S. App. D.C. 
60, 198 F.2d 497 (D.C. Cir. 1952), cert . denied 344 U.S. 858 
(1952), appellant recognizes that the Court held that “cir¬ 
cumstances of that case were such that failure to give it 
was not plain error affecting substantial rights of the ac¬ 
cused” (Br. 8). 

The circumstance relied on to establish that, although 
there was no request, plain error affecting substantial 
rights eventuated, is that appellant was interrogated “with¬ 
out counsel to advise him” (Br. 7). 

It will be remembered from the counterstatement that 
appellant at first denied and then admitted his guilt. Both 
the denial and admission were witnessed by the complain¬ 
ant, at a time when appellant’s parole officer was in the 
room. From his arrest to his appearance before the Com¬ 
missioner less than two hours elapsed, only a small por¬ 
tion of this short time being occupied in questioning. 

Further, at the trial appellant admitted the fact that he 
had confessed and this circumstance alone suggests the 
absence of “plain error.” Among authorities relied on 


4 Appellant also cites Tabor v. United States, 152 F.2d 254 (4th 
Cir. 1943) for the proposition “An oral confession without corro¬ 
borating evidence is likewise inadmissible” (Br. 8). The decision 
in the Tabor case is not peculiar to oral confessions. The rule 
enunciated is merely the familiar one, applicable to both written 
and oral confessions, that although a confession, otherwise admis¬ 
sible, may alone establish that a defendant is the criminal agent, 
there must be substantial evidence aliunde touching each element of 
the corpus delecti. Compare: Forte v. United States, 68 App. 
D.C. Ill, 94 F.2d 236 (D.C. Cir. 1937); George v. United States, 
75 U.S. App. D.C. 197, 125 F.2d 559 (D.C. Cir. 1942); Ercoli v. 
United States, 76 U.S. App. D.C. 360,131 F.2d 354 (D.C. Cir. 1942). 
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r by the Court in the Jackson case was State v. Lantzer, 55 
Wyo. 230, 99 P.2d 73, 77 (1940), wherein the court stated 
“As we think there was no substantial reason for doubt- 
f ing that defendant made the statements . . . the court was 

not required to give a warning instruction.” 

r 

t ARGUMENT IV 

i 

There Was No Misconduct in Argument 

. It has been related that before the appellant took the 

t stand the defense brought out the fact that he had been 

previously convicted of robbery nine years before and that 
Mrs. Prager, the present complainant, had also been one 
of the complainants in the prior cases against him. 

The reason for this bold course, other than the damaging 
evidence against him, was revealed in defense questioning 
of appellant and in argument to the jury. Appellant was 
► thereby permitted to bring forward the claim on the stand, 
reiterated in argument, that he was a man who pleaded 
guilty when he was guilty (R. 108, 109, 131, 157). 

More importantly, it permitted an attempt to discredit 
the complainant’s identification in many ways. It was 
brought out that in the intervening nine years he had ac¬ 
quired a scar and moustache (R. 129). An honest answer 

* to a trick question 5 was the basis of argument to the jury 
that Mrs. Prager was an evasive witness; that when im¬ 
mediately after the robbery she had stated appellant had 
robbed her twice, vanity forced her to persist in the claim 
(R. 148,149,150). It was further argued that identification 
was made impossible by the lapse of time (R. 157). And it 
was advanced that (although there was no evidence to this 
effect) complainant’s identification was through faulty 
memory induced by shock (R. 149). Final conclusion was 
that the complainant “lied” (R. 158). 

Appellant claims (Br. 8, 9) there were “studied efforts” 

♦ - 

5 Complainant had been asked ‘‘Have you discussed your testi¬ 
mony in this case before coming to court, with anyone else?” and 
had replied “No—my husband.” (R. 72). It was thereupon 
elicited that she had been interviewed by the prosecutor (R. 73). 
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to arouse passion in the prosecutor’s reference to the crimi¬ 
nal record of appellant. 

It is a singular case when such “studied efforts” are 
confined to argument. Yet appellant gives no instance and 
the record reveals none occurring in the Government’s 
examination of witnesses. 

Enough has been said of the defense that it did not confine 
the fact of conviction to a status affecting credibility. Ap¬ 
pellant elected the details to shake testimony of identity. 
Further, appellant argued innocence from the fact of prior 
robbery, in that in the past he was one who admitted his 
guilt when caught. 

Therefore, when the prosecutor remarked “He has done 
nine years for the same type of crime” (R. 141), his argu¬ 
ment vras responsive. After objection, the prosecutor did 
not persist in claiming any effect of the prior conviction, 
other than on credibility (R. 141, 151, et seq.). 

This is not a case where “misconduct was pronounced 
and persistent.” Berger v. United States, 295 U.S. 78, 89 
(1935). As outlined in the counterstatement and argument 
one, the case against Obery was strong and therefore preju¬ 
dice is not to be assumed. Ibid. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

John D. Lane, 

Assistant United States Attorneys . 
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